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CHAPTER 1 
 
 
 
 
INTRODUCTION 
 
 
 
 
1.1 Background Study 
 
  
 Construction industry is a series of different specialist in contributing to the work 
at different times, different skills, work for different organization and sometimes different 
geographical locations.1 However, the parties including clients, designers, contractors and 
suppliers share the same goals of minimizing costs and duration to deliver the projects.2 
 
 
 Furthermore, every construction project has a defined goal or objective, specifics 
tasks, defined time including beginning and end, defined deliverables and resources being 
consumed. To complete any projects successfully, many tasks need to be accomplished 
by the project team for instance, the owner must define the requirements, the designer 
needs to translate the requirements into contract document and the construction 
                                                 
1 Murdoch, J. and Hughes,W. (2000).Construction Contracts-Law and Management,3rd ed., Spon Press, 
London. 
2 H.A. Rahman (2006). Mitigation of Delaying During Commissioning of Construction Project Using 
Knowledge Management- Contractor’s Perception, Quantity Surveying National Convention. 137-150 
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professionals need to organize and manage the physical construction in accordance with 
the contract document.3 
 
 
 Besides, project schedules are useful and essential to the successful coordination 
of the project. Eggleston4 stipulates that, most construction contracts specify performance 
time in achieving completion of the whole of the works. On top of that, time may be 
fixed either by reference to specified dates or by reference to a construction period and it 
is essential that precise completion date can be established.  
 
 
Sundra Rajoo5 is of the view, a contractor’s obligation is to carry out and 
complete the works accordance to the contract. Furthermore, the contractor’s legal 
obligation is to complete the project by the date for completion or within the date for 
completion.6 
 
 
 Wright7 however, asserts that finishing a project on schedule is a difficult task to 
accomplish in the uncertain, complex, multiparty and dynamic environment of 
construction. Most of projects are eventually completed more or less to specification but 
seldom on time and within budget. Thus, many of these problematic situations are either 
beyond control and often lead to delay.8 
 
1.2 Problem Statement 
 
                                                 
3 Levy, S.M. (1994). Project Management in Construction, 2nd ed., Mgraw-Hill Inc. USA. 
4 Eggleston,B. (1997). Liquidated Damages and Extension of Time. 2nd ed. Oxford: Blackwell Science Ltd. 
5 Rajoo, S. (1999).The Malaysian Standard Form of Building Contract (The PAM 1998 Form), Malayan 
Law Journal, Malaysia. 
6 M.S.M.Danuri (2006). Delay Claims and Damages, Proceedings of the 2006 One Day Seminar on 
Mitigation of Delay in Construction Projects. November 23, University of Malaya 
7 Wright,J.N. (1997). Time and Budget: The Twin Imperatives of a Project Sponsor. International Journal 
of Project Management. 15(3): 181-186 
8 H.A.Rahman (2001). Critical Factors for Mitigation of Delay in Construction, Conference paper of 
National Conference of Construction Industry Development. Johor Bahru 
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 Many construction projects suffer from delay. Failure to finish either within the 
original planned time and budget or both, ultimately results in a delay. In addition to that, 
construction projects involve more variables and uncertainties than in the product line 
also increases the probability of delay.9 
 
  
Therefore, disputes involving delayed of construction project are widespread in 
the construction industry.10 Datuk Seri Mohd Effendi Norwawi has noted that delays in 
government projects have become crucial problems which need to be solved 
immediately.11 Furthermore, National House Buyer Associated12 highlight that the 
complaints statistics regarding late delivery and liquidated ascertained damages (LAD) in 
year 2002 is 13%, and 14% in year 2005. Besides, abandoned projects had increased 
from 19% in 2002 to 23% in 2005. 
 
 
 Recently, the “blame game” over the long-delayed of Sultanah Bahiyah Hospital 
in Alor Setar continues between the parties involved. This project failed to be completed 
on time in December 2003 and due to that the cost incurred to RM565 million for the 
four-year delay. Nevertheless, there is nobody who wants to take the blame over this 
problem. In fact, the parties still unable to identify the causes constitute to the four-year 
delay of the hospital.13 
 
 
How delay can occur in construction project? There are many ways that a 
construction project can be delayed. In short, all parties to the design and construction 
                                                 
9 H.A.Rahman (2001). Experiences in Handling Project Delays In Construction, National Construction 
Industry Development Conference.1-15 
10 Smith, Curie & Hancock (2001). Common Sense Construction Law- A Practical Guide for the 
Construction Profesional, John Wiley & Sons, Canada 
11 F.N.Karim , Incompetent Contractors, Delays, Cost Overruns, Failed Projects: Lesson Learnt. News 
Straits Times, February 5, 2007. 
12 Complaints Statistics, News Sunday Times, February 11, 2007 
13 R.Abdullah . Delay of Sultanah Bahiyah Hospital Project, News Straits Times, March 8, 2007 
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process can delay the project. Delay may be the result of their direct action or of their 
failure to act especially if they have duty to act in the circumstances.14 
 
  
Nevertheless, unexpected events may happen during the life of the construction 
project and can affect construction time necessary for completion of the work. For 
instance, force majeure, negligence, discrepancies and so forth, may occur on the 
construction project to increase the time of performance of the overall project or affect 
any given activity and most common causes differ under different project. 15  
 
  
Based on Sundra Rajoo’s views16, it shows that delaying circumstances can be of 
three types namely delay caused by Contractor, delay caused by the natural events and 
delay caused by Employer or his agent. Besides, delay caused by nominated sub-
contractor or supplier also disturb of the progress of the works.17  
 
 
In addition to that, it has been highlighted in several studies on causes of delay 
and one of them shows that delays in subcontractor’s work has been ranked at no. 25 out 
of 73 causes.18 According to a study on contractor’s responses of the significance of 
factors causing delays in building projects, it has been asserted that delay in 
subcontractor’s work has been ranked at no. 11 out of 20.19 Further to this, study on delay 
factor in relation to subcontractors also proven that it falls at ranking no. 9 out of 28. 20 
Another study proves that, by basing on the overall ranking of the 44 factors, delay in 
                                                 
14 Bramble,B.B, Callhan, M.T.( 1992). Construction Delay Claims, 2nd ed., John Wiley & Sons, New York. 
15 Fong, L.C. (2004). The Malaysian PWD Form of Construction Contract, Sweet & Maxwell, Malaysia 
16 Rajoo, S. (1999).The Malaysian Standard Form of Building Contract (The PAM 1998 Form),  Malayan 
Law Journal, Malaysia. 
17 Carnell,N.J (2005). Causation and Delay in Construction, Blackwell Publishing Ltd., UK 
18 Hadi,S.A & Al-Hejji, S.(2006), Causes of Delay in Large Construction Projects, International Journal of 
Project Management, 24, 349-357. 
19 Kumaraswamy,M.M & Chan, D.W.M.(1998).Contributors to Construction Delay, Construction 
Management and Economics, The University of Hong Kong,16, 17-29. 
20 Odeh, A.M & Battaineh,H.T.(2002). Causes of Construction Delay: Traditional Contracts, International 
Journal of Project Management, 20, 67-73. 
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subcontractor’s works is among the top 4.21 With reference to that, it reveals that delay 
caused by subcontractors can be considered as a significance cause that contributes to 
delay in projects. Therefore, these studies show that delay caused by nominated 
subcontractor is a significance cause of delay in construction world. 
 
 
Basically, under PWD 203A Clause 43(k), PAM 98 Clause 23.7(vii) and CIDB 
Clause 24.1(p) has asserted that the contractor is allowed extension of time on account of 
delays on the part of the nominated sub-contractor or nominated suppliers. Due to that, 
the main contractor is entitled to an extension of time when delayed by a nominated sub-
subcontractor and there is no liability on the part of the employer for liquidated damages. 
 
 
 However, a particularly controversial area of risk allocation in respect of 
nominated sub-contractors and suppliers is that of delay. The reason why this is 
controversial is that, where such an extension of time is granted to main contractor, the 
employer is deprived of the right to claim liquidated damages which the main contractor 
would otherwise passed on to the delaying sub-contractor.22 
 
  
Besides that, in the case of Westminster City Council v. Jarvis & Sons Ltd (1970) 
7 BLR 64 , cites that the main contractor claimed extension of time by rely on phrase 
‘delay on the part of nominated sub-contractor’ and has taken all reasonable steps to 
avoid and reduce. Finally, the court held that no extension should be granted.23 Thus, it 
shows to identify causes of delays are often difficult and the burden on the party seeking 
to prove delay is a heavy one.24 Hence, what is the nature of the delay in nominated 
subcontractor’s work? What are the main causes that contribute to this delay? What are 
                                                 
21 Aibinu,A.A, & Odeyinka,H.A.(2006). Construction Delays and their Causative Factors in Nigeria, 
Journal of Construction Engineering and Management, 132, 667-677. 
22 Murdoch,J. , Hughes, W. (2000). Construction Contracts- Law and Management, Spon Press, London. 
23 Ibid, 21 
24 Carnell,N.J (2005). Causation and Delay in Construction, Blackwell Publishing Ltd., UK 
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common circumstances causing delay in nominated subcontracting and their implication 
to the main contractor? 
 
 
In the view of the above, it is necessary for the parties in this construction 
industry, mainly employer, architect, main contractor and nominated subcontractor to 
have better knowledge of the causes of delay in nominated subcontractor’s work before 
considering it’s the implication to the main contractor. 
 
 
 
 
1.3 Objective of the Study 
  
  
With reference to the above problem statement, the following is the objective of 
this study: 
 
1. To identify circumstances which are caused to delay in nominated 
subcontractor’s work and their implication to the main contractor. 
 
 
 
 
 
 
 
 
1.4 Scope of the Study 
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The following the scope of study: 
 
1. The approach adopted in this study is case law based. The case will be 
referred is only having connection to this study which is delay in nominated 
subcontractor’s work. Although, the issue of delay is closely related to extension 
of time and liquidated damages, these areas are not elaborated in detail. 
 
  
2. The standard forms of contract used in Malaysia, PAM 98, PWD203A and 
CIDB 2000 will be compared and discussed. The court cases referred in this study 
include Malaysia, Singapore, Australia, and English cases. There is no limit to the 
cases chosen in terms of time frame, as long as it has not been overruled by higher 
court and establishes a good law. 
 
 
 
 
1.5 Significance of the Study 
 
 
Basically, this study is expected to answer some of the uncertain issues that arise 
in construction contracts such as issues that related delay in construction project. In 
accordance to that, issues will be analyzed based on the interpretation and judgment by 
the courts. Normally, the reason why these issues arise in the event of delay is due the 
parties who are unclear and unaware of the causes of delay. Thus, by identifying the 
ground or causes of delay in construction project, this study will be able to create 
awareness to the parties consist of employer, consultant, contractor, sub-contractor and 
supplier about their obligation in carrying out the works within the time, budget and 
quality as in the contract. 
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In addition to that, it can be as a basic guidance for those who are involved in 
construction industry for instance, developers, architects, engineers, quantity surveyors, 
and etc. in relation to the issue of delay. Finally, hopefully it assists in avoiding 
unnecessary disputes while assuring project success and better relationship among the 
contractual parties. 
 
 
 
 
1.6 Research Methodology 
 
 
In order to achieve the objectives of this study, a systematic process of conducting 
this study had been organized. Basically, this study process comprised of five major 
stages, which involved identifying the study issue, literature review, data collection, data 
analysis, conclusion and suggestions. 
 
 
 
 
1.6.1 Stage 1 : Identifying The Research Issue 
 
 
The study issue arises from intensive reading of books, journals and articles 
which can be attained from the UTM library, Building Construction Information Centre 
(BCIC) and Resource Centre of Alam Bina (RC).Based on the study issue, the objective 
of the study has been identified. In addition to that, this research is executed to review the 
relevant court decisions, with the intention of identifying and determining the common 
causes constitutes delay claim in construction project. 
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1.6.2 Stage 2 : Literature Review 
 
 
Collection of various documentation and literature regarding the study field is of 
most important in achieving the research objectives. Besides, secondary data is collected 
from reading materials in printing form like books, journals, research paper, magazines, 
reports, proceedings, seminar paper as well as information from internet. It is important 
to identify trends and developments over time in construction industry, as well as the 
general state of knowledge concerning the subject area of delay such as background, 
definition, type, procedures, relevant events and etc. 
 
 
 
 
1.6.3 Stage 3 : Data Collection 
 
 
In this stage, after identifying all the background and relevant issues through 
literature review, legal cases based on written opinions of courts, which are related to the 
study issue, will be collected from different sources such as All England Law Reports, 
Malayan Law Journals, Singapore Law Report and etc. via UTM library electronic 
database, namely Lexis-Nexis Legal Database.  
 
 
 
1.6.4 Stage 4: Research Analysis 
 
  
 10
Once the previous related court cases under Malayan Law Journal are collected, it 
will be conducted by reviewing and clarifying all the facts of the cases. The focus will be 
on two parts, issues in delay caused by nominated subcontractors and the other is the 
implications of the delay towards the parties involved in the contract especially the main 
contractor. The circumstances which constitute delay in nominated subcontractor’s work 
will be determined from the relevant cases. After issues presented by each cases, 
thorough discussion and comparison will be done in order to achieve objectives of this 
study 
 
 
 
 
1.6.4 Stage 5 : Conclusion And Recommendation 
 
 
In this stage, reviews on the whole process of the study will be made with the 
intention to identify whether the study objective has been achieved. After presenting the 
study findings, recommendations and limitations of the study, topics for further research 
emerge.  
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Figure 1.1: Research Methodology 
 
 
 
RESEARCH ISSUE 
• The issue is what the circumstances are caused to delay in nominated 
subcontractor’s work and implication to the main contractor. 
RESEARCH OBJECTIVE 
? To identify circumstances which are caused to delay in nominated 
subcontractor’s work and implication to the main contractor. 
LITERATURE REVIEW 
? Time for performance and delay, occurrence of construction delay, types of 
delay, and delay in phases of construction, consequences of delay, provision 
of standard forms of contract, delay in other country, extension of time, 
liquidated ascertained damages, sub-contracting. 
RESEARCH METHOD 
? Data collection: 
- Legal cases in relation to the causes of delay in construction 
- Access to UTM library electronic database(Lexis-Nexis Legal 
Database) 
- Collect cases from All England Law Report, Malayan Law 
Journal, Singapore Law Report, Current Law Journal and etc. 
? Data analysis: Detail study on legal cases 
 
DISCUSSIONS 
CONCLUSION & RECOMMENDATIONS 
